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ORDER

PER ASTHA CHANDRA, JM

The appeal by the assessee is directed against the order dated
21.05.2018 of the Ld. Commissioner of Income Tax Appeals-9, New Delhi
(“CIT(A)”) pertaining to the assessment year 2014-15.
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2. The assessee company is engaged in the business of manufacture of
parts/ components of Aeroplance. It has e-filed its return of income for the
assessment year 2014-15 declaring loss of Rs. 11,42,54,700/- on
30.09.2014. The case was selected for scrutiny. Statutory notices under
section 143(2) and 142(1) of the Income Tax Act, 1961 (the “Act”) were
issued and served upon the assessee. From the scrutiny of balance sheet
the Ld. Assessing Officer (“AO”) noticed that an amount of Rs. 1,12,53,000/-
was lying with the company pending allotment of shares. On being asked
the assessee submitted that the shares are not allotted till date. The Ld. AO
was of the view that the assessee company is bound to allot the shares
within the time prescribed under the Companies Act, 2013 which it failed to
do. The Ld. AO invoked the provisions of section 28(iv) of the Act and treated
the impugned amount as income of the assessee company. He also added

the said amount to the income of the assessee under section 56 protectively.

3. The assessee filed an appeal before the Ld. CIT(A) who for non-
compliance of the notices of hearing passed ex-parte order confirming the
order of the Ld. AO.

4. Aggrieved, the assessee filed an appeal before the Tribunal. None
appeared on behalf of the assessee. We have heard the Ld. Departmental

Representative.

S. On perusal of the records we find that in the statement of facts
submitted before the Ld. CIT(A) the assessee stated that the plant of the
company is inoperational for a long time because of lack of working capital.
In the year of account to keep the plant operational the Managing Director
and CEO of the company had borrowed money from friends, relations etc.
and from time to time money was transferred from his savings account into

the account of the company to meet the requirement of the working capital.
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It was further stated that in all the amount of Rs. 1,12,53,000/- was loaned
to the company to meet the essential minimum expenses like salary,
electricity bills etc. to keep the plant going. According to the assessee the Ld.
AO erred in making the impugned addition under section 28(iv) since the
amount does not represent any benefit or perquisite. Moreover, the addition
of the same amount on protective basis under section 56(1) is also uncalled
for and illegal. The impugned amount is simply a loan which is to be

converted into equity.

0. The Ld. CIT(A) neither took notice of the above explanation of the
assessee nor verified the varacity of the averments made therein. The
proceedings before the Ld. CIT(A) are quasi-judicial proceedings. It is
incumbent upon him to confirm to the rules of natural justice. The cardinal
principle of natural justice is that no person should be condemned unheard.
In other words proper opportunity of being heard may be given to the

assessee to present his case properly.

7. We are, therefore of the considered opinion that the matter be
restored to the file of the Ld. CIT(A) for decision afresh in accordance with

law after giving proper opportunity to the assessee.

8. In the result, the appeal is treated as allowed for statistical purposes.

Order pronounced in the open court on 6th April, 2022.

sd/- sd/-
(N.K. BILLAIYA) (ASTHA CHANDRA)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated:  06/04/2022

Veena
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